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STATEMENT OF QUESTIONS PRESENTED 


1. Whether appellant may be committed to and detained in a 
maximum security ward of a mental hospital as a "sexual psychopath" solely 
upon a conclusory statement by psychiatrists that he is a "sexual psychopath 
as defined in the Sexual Psychopath statute", 

2. Whether as applied to the appellant, who was charged with 
making "an obscene and indecent exposure of his person", the statutory phrase 
upon which he has been determined to be a "sexual psychopath", namely 
“because he is likely to * * * inflict pain or other evil on the objects of his 
desire", is so vague as to be a violation of the Due Process Clause. 

3. Whether the evidence below is sufficient to establish that the 
appellant is likely to "inflict injury, pain, or other evil on any objects of his 
desire" or to be dangerous to other persons, 

4, Whether the appellant is not being confined to St. Elizabeth's 
Hospital without treatment and therefore in violation of the remedial purposes 
of the Sexual Psychopath Act. 

5. Whether appellant's detention at St. Elizabeth's Hospital for an 
indeterminate period is in effect a life sentence for the commission of a mis- 
Aemeanor and therefore a denial of due process and a cruel and unusual punish- 


ment, 
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APPEAL FROM THE UNITED STATES DISTRICT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order dismissing a petition for a writ 


| 
of habeas corpus, discharging the writ, and remanding the appellant to the 
| 


custody of the appellee, Jurisdiction of the District Court was based upon the 


| 
provisions of D. C. Code, Section 16-801 (1961). This Court has jurisdiction 


ef this appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
| 


sappellant, who had been ordered committed to St. Elizabeth's 


Hospital on October 17, 1962, as a "sexual psychopath" pursuant to the provisons 


| 
of 22 D. C. Code 3508, sought a writ of habeas corpus in the court below on 


April 12, 1965 (R. ). 
ORIGINAL COMMITMENT 
He had been arrested on or about September 3, 1962, upona charge 
of making "'an obscene and indecent exposure of his person" fniseeeticn, 
Exhibit 2). On September 25, 1962, a plea of guilty anda judginent of guilty were 
entered in the Municipal Court for the District of Columbia (ibid). On Sep- 
tember 26, 1962, upon a written statement by an Assistant Corporation Counsel 
that the appellant "was seen by several people * * * to expose Himeett to the 
public", that a named person had seen appellant "expose himself to her on 
several occasions", that appellant "was masturbating", that "several females in 
the neighborhood have seen him expose himself", and that appellant had pre- 
viously been charged with "indecent exposure", the then Municipal Court for the 
District of Columbia ordered that the appellant be givena psychiatric examination 
and that a written report of the examination be filed with the court, including a 
staternent of conclusions as to whether the appellant is a eeeenk psychopath” 
(Exhibit 2), 
On October 4, 1962, Dr. Richard Schaengold and Dr. David Pope, 


each Assistant Chief Psychiatrists at D. C. General Hospital, filed with the 
RE a tl EEE SEES 


court a lettcrowbich states in full as follows (Exhibit 2): 


ae ae 


"Dear Judge Reeves: 


"In response to a request of the Honorable 
Court and the United States Attorney for the District 
of Columbia for an examination of the above named 
respondent, presently confined in the District of 
Columbia Jail, to determine whether the respondent 
is a sexual psychopath, we, the undersigned, have 
examined Maurice I. Millard in the District of 
Columbia Jail. As a result of the examination, we 
have arrived at the conclusion that Maurice I. Millard 
is a sexual psychopath as defined in the Sexual Psycho- 
path Statute. 


"It is recommended that the respondent be com- 
mitted to a mental institution for proper care and 
treatment for his condition." 
Thereafter, "after plea of guilty but before sentencing" [22 D. C. 
Code 3504(a)(2)], appellant was accorded a hearing on October 17, 1962, pursuant 
ern eel 
to the provisions of 22 D. C. Code 3507. The file before the court included the 
information, a letter by Dr. James A. Ryan, Associate Chief Psychiatrist of 
D. C. General Hospital, which states that the appellant is of ''sound mind, able 
to understand the charges against him, and capable of assisting counsel in his 
own defense", the Assistant Corporation Counsel's statement in support of a 
and 
psychiatric examination,/the letter by Drs. Schaengold and Pope, Lhateecwmep> 
without taking additional evidence (Tr. 66), and following a bench conference with 
LT END 
counsel (Tr: 66), entered an order committing the appellant to St. Elizabeth's 


Hospital "to be confined there until he is restored to mental competence and 


released in accordance with the provisions of (Title II, Public Law 615, 80th 


Congress, 2nd Session) * * *,"' (Exhibit 2.) Appellant was transferred on that 


gate from the D, C. Jail to the Maximum Security Division of St. Elizabeth's 


Hospital and has been in the custody of the hospital since that time. 
28325 


DIAGNOSIS OF APPELLANT'S CONDITION 
A diagnosis of the appellant's condition was rendered following an 
admission interview, 2 case study, mental examination, psy¢hological testing and 
other interviews. Dr. DevidH. Dabney, Psychiatric Medical Officer at St. 
Elizabeth's Hospital, who conducted the admission, as well as other interviews, 
and who testified in the court below upon the hearing for 2 writ of habeas corpus, 
recorded in a five and oneghalf page single spaced typewritten memorandum 
certain aspects of the appellant's life history, including eae sexual punish- 
ments and the failure by the appellant to achieve a harmonious sexual adjustment 
with his wife. Dr. Dabney's conclusions, after both the admission interview on 
October 17, 1962, and a mental examination on December 21, 1962, were that 
the appellant "is pleasant and cooperative throughout the interview * * * his mood 


is hopeful * * *, there is evidence of anxiety as to his future) * * * his affect is 


appropriate * * *, he showed no evidence of bizarre thinking * * *, he is oriented 


in all three spheres (for person, place anc time) * * *, his memory for remote 


and recent past both were good * * * attention, perception, and comprehension 
appeared to be within normal limits * * * , he has some insight in that he is aware 
that what he has done is not socially acceptable * * *, his i aemeat is fair and he 
indicates some ability to abstract * * *" (Exhibit 1). | 
On October 18, 1962, Dr. Dabney interviewed the appellant's wife 
and recorded his conclusion: "It seems to this doctor that the marital situation 
is one that involves two immature people who seem unable to relate to each other 


| 
in other than areas of fantasy. In other words, the question of abstaining from 
| 


aa ee 


sexual intercourse may have bcon a precigitating factor anda (sic) the rationtty: 
first offense of indecent exposure as well as the others * * *'YExhibit 2). 
Psychological tests were administered to the appellant on De- 
cember 11, 1962. "The test results", the psychologist recorded, "reflect a 
passive aggressive personality, passive dependent type in an individual who has 
severe psycho-sexual conflicts". On January 14, 1963, Dr. Dabney, referring 


to the results of the psychological tests, recommended that the appellant's 


diagnosis be "Passive Aggressive Pcrsonalj 


ionism)", The diagnosis remained unchanged throughout the appellant's confine - 


Sates eR a pats 
ment at St. Elizabeth's Hospital (Tr. 4, Exhibit 1), The term "sexual psychc- 


pa as never been used by the hospital because it is a "legal concept" rather 


than a term in the "art of psychiatry". (Tr. 13) 

In explanation of his diagnosis, Dr. Dabney testified in the court 
below that the appellant "express(¢s) the lack of ability to cpenly assert himself 
in terms of aggression in his interpersonal relationships with his wife * * * has 
difficulty in confronting or taiking to his wife on an adult level, * * * tends to 
inhibit himself in this regard, * * * and then not feeling that he has really accom- 
plished anything, he then displaces the same amount of energy or urge into a 
direction in terms of exhibitionism and voyeurism" (Tr. 8), that the appellant 
is "the type of individual who expresses aggression verbally about what he is 
going to do, or what he wants to do. But actually because of his dependency 
needs, he cannot actually carry it out to a successful, effective result" (Tr. 22), 
that the appellant's sexual behavior "came about as a result of strees or un- 
resclved situations or dilemmas or a domestic basis (Tr. 24), * * * is called 


‘displacement’ (Tr. 25) * * * that the appellant's acts of exhibitionism are acts 
256 


d "to get 


involved in a sexual intercourse with a female who approaches and provides the 


ho ~ - “ asiainrnarins nat, noe enemas eonemnennane ener 
stimulus for the masturbation or the exhibitionism" (Tr, 28).| 
In addition to his testimony setting forth a diagnosis of the appel- 


lant's psychiatric condition, Dr. Dabney gave his opinion that the appellant 'is 


a I a ee a ne 


likely to inflict some kind of danger or evil or pain upon another person as a 
result of an inability to control his_s " ~ 23). | The basis of that 
Opinion, Dr. Dabney testified, is that appellant "at ee iSj : about where 


a ON Ce ET ae 
he was two years ago, in 1963, as far as his mental disorder) is concerned" 


AA NN ah eh nn ni at gsr I ANE Ne ee Oe 


(Tr. 23); that he specifically is likely to engage in 2 "repetition of the exhibit- 
2) y y Bee P 


1 
icnism and voyerism" z (Tr. 23), The exhibitionism is likely to recur, Dr. 


Dabney declared, because the appellant is in a condition of stress resulting from 


en : tenth Sein comsndi 
an "unresolved situation or dilemma" especially because of his domestic crisis" 


(Tr. 24-25). 
In contrast to Dr. Dabney's testimony on this isjsuc, the records of 
St. Elizabeth's Hospital (Exhibit 1) establish that appellant had a continuous 


record of "satisfactory ward adjustment", had completed an educational cour:e 
oo, rienced 


to enhance his literacy, and specifically with regard to his sexual behavior, hac 
cooperated in "Miller Act" group therapy. A report by the responsible psychia- 


trist, dated April 23, 1964, declared of the appellant that ''He has participated 


1/ 
~ Dr. Dabney conceded that he had no evidence to show that the appellant had 
engaged in voyerism since becoming an aduit and that there is a distinction 
between voyerism, which the appellant had denied, and exhibitionism, which the 
appellant had admitted. His opinion as to voyerism, he stated,is that "the two 
(voyerism and exhibitionism) usually go hand in hand" (Tr. 24). 


ear ae 


in my Miller Act group regularly, has taken an active part, and in my opinion 
has shown a guocd deal of change in his attituée ane behavior" (Tr. 29), There- 
after, appellant was transferred from the John Howard Pavillion, a maximum 


security ward, and given "city privilezces" with permission to work for a private 
pews 

employer outside of the hospital and to spend weekends at home with his family 

Se ht SY Warr ch te els Seni sii amd AO Bend TaN, Rabid 

Seginning in April, 1964 (Exhibit 1), 


Appellant continued in that status, working as a laborer for a local 
cement company curing the day on weekdays, remaining at St. Elizabeth's 
Hospital on weeknights, and living with his wife and children on weekends until 


November 4, 1964, (Exhibit 1) On that date, appellant was returned tc the 
soon eC ae 


a 


hospital by police officers who took him into. custody because. appellant "was 
eairertces 


raising hell with his wife"! (Exhibit 1). In addition, appellant had been accused 


of throwing lye through the door of a house occupied by a person who, according 
to appellant, had defrauded him in the sale of a used automobile. 


Those charges, rather than any recurrence of exhibitionism or 
See 


other sexual activity , provided the basis of 


eee ee 


vSychiatrist at St. Elizabeth's Hospital, recorded in his notes, after setting forth 


the details of appellant's quarrel with his wife and of the charges and counter 


—— a a ee 
2! 2 result of such commitment, no criminal charges were pursued against the 
@pvcilant, and no hearing was ever had upon the accusations (Exhibit 1), 


ae ae 


charges regarding the sale of an automobile to the appellant and the lye-throwing 


episode, "even having the denial of the patient (as to the charges), it is felt that 
2 me 1 
there is no choice but to recommend the patient's transfer to the maximum 
security division for his own ane for the community's protection" (Exhibit 1). 
PSYCHIATRIC TREATMENT 
The evidence relating to the treatment afforded to the appellant at 
St. Elizabeth's Hospital indicates that a critical factor in resolving the appellant's 
eroblem is his relationship with his wife, On Octcber 18, 1962, after separate 
interviews with the appellant and his wife, Dr. Dabney observed: xe ok * the 


question of abstaining from sexual intercourse may have been 2 precipitating 
factor * * * (in the appellant's conduct)" (Exhibit 1), Two and E half years later, 
after continuing observation and study of the appellant, Dr. D ney reaffirmed 
anc claborated upon his original conclusion in his testimony below. Appellant's 
sexual behavior is derived "primarily (from) the image of manhood that he thinks 
his wife has for him * *« * (Tr. 10), that when appellant's wife rejects him in 
his own home as an adult male, this might trigger his masturbating in public 
(Tr. 11), that part of the appellant's problem is the failure of Husband and wife 
tc achieve "a mature, adult marital relationship" (Tr. 11). | 

"%« % % The important aspect of this man's treatment", Dr. Dabney 
informed the trial court, "would have to involve his wife" (Tr. 31, 

The evidence with regard to the "involvement of his wife’ in 
appellant's treatment begins with a social service interviewer'd note made five 


Gays after appellant's confinement at St. Elizabeth's Hoepital o” October 23, 1962: 


« 8s 


Appellant's wife "feels that she is quite comfortable about his being hospitalized 
and probably would be just as happy if he is not returned to the family" (Exhibit 1). 
Not before appellant's transfer from the maximum security ward in April, 1964, 
net during the appellant's permission to work in the city ane to live at home over 
weekends from April, 1964, to November, 1964, and not since appellant's return 
tc the maximum security ward on November 4, 1964, has the appellant's wife ever 
been involved in any counselling program (Exhibit 1, Tr. 62, 64). 


Dr. Stephen Klinger record 


"Apparently the home situation did not work out too 
well, and just after one or two months of visiting, 
this examiner had the opportunity to see the patient's 
wife who in the presence of the-patient-mede-it-quite 
clear that she had lost interest.in him,.that-she has 


found somebody else, tha a i e 
€ for the children she would ask for a Civorce,!! 


ot 


2b1 

Appellant's wife was subpoenaed to testify in the proceeding below, 
anc, upon refusal of the trial court to hear her testimony, a proffer as to her 
evidence was received by the Court (Tr. 64). That evicence shows that the 
appellant's wife "does not wish to continue the marital relationship" with the 
appellant, "if he were released from the hospital she would not want him to 
resume residence with her and the children", "she has not visited (appellant) in 
the hospital", ''she has no intention of visiting him in the hospital or (of partici- 
pating) in a counselling program * * *"! (Tr. 64), 

Absent the participation of the appellant's wife in the "treatment 


process", Dr. Dabney testified the appellant "will have to accept this reality * * * 


Oye 


and * %* * we then wil! have to proceed (with appellant) as best we can." (Tr. 33) 
The evidence as to the treatment at the time of the hearing in the 
court below establishes that Dr. Dabney had seen the appellant "four to six 
times" between January 11, 1965, and April 12, 1965 (Tr. 16), that after learn- 
ing that during the appellant's visits home, his wife would not be there and he 
spent most of his time alone with his children (Tr. 20); that |since his return to 
the maximum security ward, appellant has written his wife to visit him but that 


she has neither been to visit him nor has she written him (Tr. 32), Dr. Dabney 


gave the appellant his conclusion that the appellant ''was allowing his wife to 


treat him as a child and was accepting the same'' (Tr. 22), that the "gist of it" 

is that the appellant needs "backbone" to be a "take charge guy" so that "his wife 

would see him in an adult, male image" (Tr. 35-36). 
Apart from Dr, Dabney's interviews with the appellant, the evidence 


shows that the appellant has had interviews with a psychiatrie social case worker 
N+ tp TTT 


(Tr. 56) which are regarded as counselling, t recom Jati de 


to three psychologists to include appellant i in group therapy in January, 1% 1965, but _ 


SS Se ag a en a ame rica oe 
that as of April 11, 1965, appellant b included ingreup therapy (Tr. 34). 


The appcllant's testimony was offered in evidence but accepted only 
eters eennseernpen ste SOL OI A CA NO a nn T 
as a proffer (Tr. 65) to show that "his time is spent in mopping floors, * * *, 


eating, and sitting around watching television all cay long; that he has only the 


eee 


briefest and most casual interviews with the professional staff at St, Elizabeth's 


Hospital; that Dr. Dabney has inquired of him as to his problem from time to 


time, but that he has been told that if his wife doesn't come to visit him they can 


ee een Nem pete nr rm 
Nenanrnencssel 


~10- 


ee mann tthe 
Nea tee Serpent 


do nothing for him * % *, that if he were released from St, Elizabeth's Hospital 


—— 


he would resume employment where he was employed while on conditional 


release, he would take up residence with his brother who has a house in Wash- 


ington, and he would not molest his wife in any way" (Tr. 65-66). 


The trial court ruled expressly and adversely on each of the issues 
raised by the appellant below in his petition for discharge from St. Elizabeth's 
Hospital: 

(1) The contention that appellant's original commitment procedure 
was void by reason of being based solely upon a conclusory affidavit submitted 
by psychiatrists, who rendered a legal conclusion that the appellant was a sexual 
psychopath was overruled by the trial court upon the provisions of 22-3506 
District of Columbia Code (Tr. 43-45). 

(2) The contention that the provisions of 22-3503, as applied to the 
appellant,areso broadjas to be vague, was denied by the trial court upon the basis 
that "mental anguish * * * (is) * * *a danger to others, * * *" notwithstanding 
that the appellant hac no desire or intent to harm any persons who witnessed his 
sexual behavior (Tr. 42-43, 51-52). 

(3) The contention that there is no ccrpus delict. in the absence of 
proof that the appellant is likely te "inflict injury, loss, pain, or other evil on 
the objects of his desire, within the meaning of 24-3503 District of Columbiac 
Code in that the evidence shows that appellant's wife is the object of his desire 
Dut that as to her, appellant was so passive thet he had no intent to harm her, and 
that those who witnessed his sexual exposure and masturbation were not "objects 
of his desire", was denied by the trial court without comment (Tr. 48-49), 


-lil - 


| 
(4) The contention that appellant's confinement ito St. Elizabeth's 


| 
Hospital has become punishment in the absence of treatment |was denied upon the 
basis of Dr. Dabney's testimony that he has dealt with an¢ given advice to the 


Reg secseeeceip ie a ac ee 


appellant (Tr. 52-53). 


———— 


~*~ 


| 
(5) The contention that appellant has been confined to St. Elizabcth's 
eee eee nme gpa ee 


nema term: me ene 
Hospital for a time disproportionate to the penalty he would reccive for his 
ee 


IY MEN EROS NN eee 


intial 
Offense and is therefore crucl and unusual punishment was dd¢nied without com- 
ene arene a ee git fe eae a Re Un I 
mont (Tr. 52-53). 


(6) The contention that the acceptance of ir. Dabney's testimony 


as conclusive deprives the appellant of a fair hearing in the absence of the 


nel RNAP he ONG REEMA si 15 


opportunity for examination by 2 psychiatrist who is not unddr the control of the 


. : 
appellee was denied upon the cea Ge appellant had requested no independent 


en artnet natal went: oo 
eae os 


psychiatric examination (Tr. 67). 
Thereefter, on April 16, 1965, the trial court entered findings of 
fact and conclusions of law that the appellant is a sexual way thosetti and suffers 
from an abnormal mental condition, Passive-Aggressive Personality, Passive - 
Dependent Type, that he has not sufficiently recovered so as; not to be dangerous 
to other persons, that the appcllant has failed to sustain his burden of proving his 


Se enmnnnnRI eee ener 


eligibility for release from confinement. The court discharged the writ of habeas 
el 


corpus, dismissed the petition anc remanded appellant to the custody of the 


appellee, This appeal followed, 


STATUTES INVOLVED 


The District of Columbia Code provides at: 
Title 22-3503: 
"For the purposes of sections 22-3503 to 22-3511 - 


"(1) The term "sexual psychopath" means a person, 
not insane, who by a course of repeated misconduct 
in scxual matters has evidenced such lack of power 
to control his sexual impulses as to be dangerous to 
other persons because he is likely to attack or other- 
wise inflict injury, loss, pain, or other evil on the 
objects of his desire. 


"(2) The term "court" means the United States District 
Court for the District of Columbia, the criminal branch 
of the municipal court for the District of Columbia, or 
the juvenile court of the District of Columbia as the case 
may be. 


"(3) The term ''patient'' means a person with respect 
to whom therc has been filed with the clerk of any 
court a statement in writing setting forth facts tend- 
ing to show that such person is a sexual psychopath. 


(4) The term "'criminal proceeding" means a proceed- 
ing in any court against a person for a criminal offense, 
and includes all stages of such a proceeding from (A) 
the time the person is indicted, charged by an informa- 
tion, or charged with an offense in the juvenile court 

of the District of Columbia, to (B) the entry of judg- 
ment, or, if the person is granted probation, the com- 
pletion of the period of probation." 


Title 22-3506: 


(a) When a statement has been filed with the clerk of 
any court pursuant to section 22-3504, such court shall 
appoint two qualified psychiatrists to make a personal 
examination of the patient. The patient shall be re- 
quired to answer questions asked by the psychiatrists 
under penalty of contempt of court. Each psychiatrist 
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shall file a written report of the examination, which 
shall include @ statement of his conclusion as to|whether 
the patient is a sexual psychopath. 


"(bX The counsel for the patient shall have the right to 
inspect the reports cf the examination of the patient. 
4 | 


Title 22-3505: 


"Any person committed under secticns 22-3503 to 
22-3511 may be released from confinement when the 
Superintendent of Saint Elizabeths Hospital finds| that 

he has sufficiently recovered so as to not be dangerous 
to other persons, provided if the person tc be réleased 
be one charged with crime or undergoing sentence 
therefor, the Superintendent of the hospital shall give 
notice thereof to the judge of the criminal court and 
deliver him to the court in obedience to preper precept," 


SUMMARY OF ARGUMENT | 


Ly Appellant's commitment to St. Elizabeth's! Hospital is defective 


from its beginning because the report filed by the psychiatrists pursuant to 22 


D.C. Code 3506 failed to meet the requirements of the statute. Holloway v. 


United States, U.S. App. D.C. , 343 F. 2d 265 (1964), requires 
that such reports contain more than conclusory statements but must include 
supporting information and reasons, all of which are completely lacking here, 
upon the basis of which a court could make an "informed decision’. Sucha 


decision is absent here and the confinement which followed from the judicial 


determination is therefore contrary to the statute. 


ll. Ex Parte Endo, 323 U.S. 273 (1944), requires that the 
statutory definition "must be narrowly confined " to meet its precise purpose. 
| 


The application of the statutory definition of sexual psychopath! by the court below 


oy ae 


to the appellant exceeds the purpose of the statute. It reaches a person who has 


been diagnosed as a "passive-aggressive personalit assive dependent type” = 


whose Dehavior is characterized by "helplessness, indecisiveness, anda tend- 


- ___ency to cling to cthers”, whose concuctis withoutany aggression, and with 


neither proximate nor distal danger to those who view it, }tne inclusion of such 


person within the definition of one who is "dangerous" to others as likely to 
inflict "pain or other evil" upon them "as objects of desire' makes the statute 
so broad as to be meaningless and without standard. 
Il, Continued detention of appellant at St. Elizabeth's Hospital is 


conditioned upon 2 showing that he will not be "dangerous to others" upon his 


release. The only evidence of such danger offered below is an opinion by the 


appellee's psychiatrist that appellant is likely to engage in a repetition of his 


— 


sexual behavior because he "is just about where he was two years ago * * * as 


far as his mental disorder is concerned" (Tr. 23). Such evidence is little better 


alee nT REE stash a cise i rn nena eee 
than conclusory statements which this court has held insufficient for purposes of 
inh aoa someones ere renee ec 


24D.C. Code 301 and should be no more availing here. Especially is this so 


— 


inasmuch as the standard for the determination of the likelihood "'to be dan 
exercised under the police power must be at least as rigorous as the determina- 
tion of danger to the public safety under the war power. That standard was said 
in Korematsu v_ United States, 323 U.S. 214, 218 (1944), to be "the gravest 
imminent danger". The evidence below fails utterly to establish such a likeli- 


hood. 


IV. Confinement of the appellant to St. Elizabeth's Hospital can 


be sustained only if he is being rendered treatment. The plain evidence below 
| 


establishes that treatment for appellant's problem requires either individual or 

| 

group psychotherapy, neither of which is being furnished by St. Elizabeth's, 
Sia SRR CU aa ae ete en ae ER 


ccording to 


ae merece 


essarily requires hospjtalizatio The failure of St. 


Sua 


is underscored by 
the admission of its psychiatrist that the treatment should involve participation by 
appellant's wife in therapy and counselling and by definitive evidence that the wife 

; jwould not participate;/ yet two and a half years fo i 's commitment, 


II tne hospital staff continue fer alternative methods cf treating his condition, 


while still waiti ‘ 4 the circumstances here, 
| 
appellant has shown that he is receiving catment which the statute requires 
to justify his confinement to a hospital. 
Ves The proceedings in the Municipal Court for |the District of 
| 
Columbia indicate that the Corporation Counsel invoked the power to commit the 
appellant as a purported sexual psychopath to St. Elizabeth's Hospital for an 
indeterminate period, in substitution for the provisions of 22 D.C. Code 1112, 
which authorizes his confinement to a jail for no more than ninety days. The 
| 
gravity of the offense measured against the length of confinement in the hospital 


makes the appellant's detention at St. Elizabeth's Hospital crud! and unusual 


within the principle of Weems v. United States, 217 U.S. 349, 367 (1909). 


(ee era eos Miron | gai 
rk es t 


Crt 


bara ger ee 


Especially is this so because the hospitalization of this appellant may ve 
deleterious than curative’, Tappan "Sex Offender Laws anc Their Administra- 
tion", 14 Federal Probation 34 (1950),and because the conditions which lead to 


his stress may continue permanently. Appellent may, therefore, be condemned 
——s > SE 
to a lifetime in St. Elizabeth's Hospital for having committed an offense for which 


the penalty is otherwise only ninety days. iP a Fr sion 4 
——— ARGUMENT J 


I. APPELLANT'S COMMITMENT WAS NOT IN CONFORMITY WITH THE 
STATUTE IN THE ABSENCE OF PROPER PSYCHIATRIC REPORTS 


The question whether at the time of his original commitment the 


appellant was a sexual psychopath is one which the statute, 22 D.C. Code 3508, 
requires to be determined by the court. Yet, appellant's commi ¢ 


without testimony (Tr. 66), without accompanying medical or psychiatric records 


Sees oe ee a ae 
ey, 


(Exhibit 2), without_a written wepert-ofthe-peychiatric examination and without 
———— See er, a 


supporting reasons (ibi: upon a joint written statement by two psychia - 


trists which declares ''as a result of the examination, we have arrived at the 


conclusion that (the appellant) is a sexual psychopath as defined in the Scxual 
Psychopath Statute" (ibid). 

The trial court below held that such a conclusory statement con- 
formed to the requirements of the statute which authorizes commitment of 
so-called sexual psychopaths (Tr. 45). This court's decisions in Holloway v. 
United States, «U.S. App. D.C. , 343 F. 2a 265 (1964), and 
Gunter v. United States, 94 U.S. App. D.C. 243, 246, 215 F. 2d 493, 496-497 
(1954), and its language in the opinion in Rollerson v. United States, U.S. 
App. D.C. , 343 F, 24 269, 270-271 (1964), indicate that the trial court 


is in error. 
Pai by Ses 


In Holloway, this court declared as to determinations of competence 


to stand trial: 
"The judicial determination must, of course, bd an 
informed one. It is not likely that the court could 
make an informed decision from 2 superintendent's 
letter that merely states without supporting informa- 
tion and reasons that an accused is considered com- 
petent to stand trial * * * (citing cases) * * * , Such 
a letter would not come within the meaning of the 
terms 'report' or 'certificate’ as they appear in} D.C. 
Code, Section 24-301, since these terms must be 
construed compliably with the need for judicial | 
determination * * * , Thus, it would be necessary 
for the trial judge to inquire of the examining ddctors 
the basis for their conclusions. He might do this by 
requiring a more detailed communication from the 
hospital or by holding a hearing on his own motion, 
as the circumstances suggest, In no case, however, 
could he decide the competency question without 
information." (267-268) 


Although Holloway involves a construction of 24 |D.C. Code 301 
rather than 22 D.C. Code 3506, the statute relevant here, the difference in the 


statutory language can lead to no different result. Indecd, the decision in 


Holloway is even more compelling here because, more than the language in 


Section 301, Section 3506 requires two psychiatrists "to make! a personal exami- 
nation of the patient", the patient "to answer questions asked by the psychiatrists 
under penalty of contempt of court", that "each psychiatrist shall file a written 
report of the examination, which shall include a statement of his conclusion as to 
whether the patient is a sexual psychopath", and it permits "counsel for the 


patient" to "have the ri Spect the reports of the examination * * * ." 


24 D.C. Code 3506 (underlining added). 
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The joint letter written by the two psychiatrists plainly does not 
meet the requirements of the statute. 

Moreover, it suffers from the additional defect noted in Footnote 4 
in the Holloway opinion, 343 F. 2d at 267, quoting the Solicitor General in his 
indisputable observation that 'a medical determination * * * (there as to com- 
petency; here as to sexual psychopathy) * * * is not neccssarily the same as a 
legal determination * * * psychiatric terminology and legal standards often reflect 
different concepts to the use of the same words", By way of complement to the 
Solicitor General's observation is the testimony of the psychiatrist for St. 
Elizabeth's who testified below that the term "sexual psychopath" is not used in 
the "art of psychiatry", has never been used by the hospital, but is a "legal 
concept" (Tr. 9, 12). 


Appellant's confinement and detention, with all of the consequences 


which flow from such a commitment, 3/ is thus derived from the reliance by the 


Municipal Court upon a legal conclusion, without more, rendered by two 
psychiatrists. In this circumstance, his original confinement is contrary to 
law, his present detention is illegal, and the writ sought below should have been 
granted. Fay v. Noia, 372 U.S. 391 (1963); Townsend v. Sain, 372 U.S. 293 
(1963); Lynch v. Overholser, 369 U.S. 705 (1962); O'Beirne v. Overholser, 
112 U.S. App. D.C. 267, 302 F. 2d 852 (1962). 

2 Especially relevant in the proceeding below is the burden imposed upon the 


appellant to carry the proof. See Overholser v. Leach, 103 U.S. App. D.C. 289, 
257 F. 2d 667 (1958), cert. denied 359 U.S. 1013 (1959). 


e192 


I. THE SEXUAL PSYCHOPATH STATUTE IS UNCONSTIT UTIONALLY 
VAGUE AS APPLIED TO CONDUCT OF THE APPELLANT 
neem ed 


| 
Although the provisions of the Sexual Psychopath Act have been 
| 


| 
sustained against a challenge for being vague on their face by/the Supreme Court 
| 


in Minnesota v. Probate Court, 309 U.S. 270 (1940), and by this Court in 
pA RED Te The SA hele 


| 
Miller v. Overholser, 92 U.S. App. D.C. 113, 206 F. 2d 415 (1953), these 


rulings do not preclude consideration of the issue where therd may be doubt as to 
| 


the reach of the language, as applied "to someone whom it concerns", United 


| 
States v. Wurzbach, 280 U.S. 396, 399 (1929). As the Supreme Court despite, 


or perhaps because of, its upholding of the statutc, cautionedjin Minnesota v. 


Probate Court, op. cit. at 276-277: | 
| 
"We fully recognize the danger of a deprivation bf due 
process in proceedings dealing with persons charged 
with * * * a psychopathic personality as defined in the 
statute, and the special importance of maintaining the 
basic interests of liberty in a class of cases where the 
law though 'fair on its face and impartial in appearance’ 
may be open to serious abuses in administration * * * ." 
| 
| 


The specific and narrow question is whether the| statutory definition 


of the term "sexual psychopath" to mean a person who "by a course of repeated 


misconduct in sexual matters has evidenced such a lack of power to control his 
| 
sexual impulses as to be dangerous to other versons because he is likely to * * * 
| 


| 
inflect pain or other evil on the objects of his desire" is not vague when applied, 


as here, to a person who has been charged with being no more! than an exhibit- 
| 


ionist. 


A comprehensive survey of the subject reports that ''medical 
observers almost universally decry the failure of the sexual psychopath laws to 


establish an effective definition or legal criteria for identifying the sexual psycho - 


path, Lindeman and McIntyre, 'The Sexual Psychopath and the Law", Chapter 10, 


The Mentally Disabled and the Law, American Bar Foundation (1963), pp. 
See also Sutherland, The Sexual Psychopath Laws, 40 Journal of Criminal Law 
and Criminology, 543-554, at 551 (1950) who concludes that the concept is too 
“vague for judicial or administrative use either as to commitment to institutions 
or as to release * * * . The psychiatrists have no diagnostic instruments or 
criteria by which to arrive at demonstrable conclusions". Asa result, Suther- 
land states, the laws are rarely used, The records of St. Elizabeth's Hospital 
would appear to confirm this observation. For the years between 1950 and 1963 
the annual admissions, of sex psychopaths have ranged between 3 and 27. See 
Hearings on H.R. 9072, Ad Hoc Subcommittee on St. Elizabeth's Hospital, House 
Committee on Education and Labor, 88th Cong., Ist Sess., p. 32. 

Two authorities who studied the administration of the California 
Sexual Psychopath Statute observe: 

"The concept 'sexual psychopath! does not Cistinguish 

at all between the different types and cegrees of so- 

called sexual psychopathy. It indiscriminately throws 

together such offenses as violent rape of children and 

exhibitionism, extreme brutality and the voyeurism of 

the 'peeping tom'. Exhibitionism and voyeurism, for 

instance, usually affect persons who are incapable of 

any other criminal offense except repetition of the 

same compulsive or impulsive act. The percentage 

of such offenders who proceed to more dangerous 


forms of sexual or other crimes is considerably 


22 )< 


| 

| 
smaller than the percentage of violent criminals in the 
general run of the population," Hacker and Frym, 
"The Sexual Psychopath Act in Practice: A Critical 
Discussicn", 43 California Law Review, 766-78 » at 
770 (1955). | 


| 
Apart from these criticisms, the authors note tha < ‘ 
purporting to exclude i C c D.C. Code 3503), fails to aistinguish 
—_—— | 


| 
between the mental disease which constitutes insanity and the mental diseasc 
| 


| 
which is a contributing factor to sexual psychopathy (770); do¢s not clearly 


| 
differentiate between sexually deviant and normal sexual behavior (771), and 


espeially pertinent here, applies equally "to people who only challenge concepts 


of modesty and to people who seriously endanger the physical ntegrity of other 


human beings * * * ' (771), 


| 
s 
| 
4 
i 
| 
| 
| 


A common observation is that the exhibitionist is) neither hostile 


| 
nor dangerous. "The conduct is characterized by an absence of further advances 
| 


| 
to the female with the intent of sexual relations", Roche, Sexual Deviations, 
| 


14 Fed. Probation 3-11, at 7 (1950), specifically related here to the appellant in 

evaluation rendered by St. Elizabeth's psychiatrist (Tr. 38). The Sesire to 

frighten or shock is rare and very few exhibitionists consciously feel hostility. 
Sapiusueene aerate to be pitied rather than feared", Gebhare, etal. "Sex 


Offenders, Chapter 17, pp. 380-399, Harper and Row (1965), The distance of 


indecent exposure is commonly from "two to many yards distant". Exposure 
at close range (within arm's length) appears to be rare", ibid.| 
a 
the girl or woman is not invariably damaging * * *, There is perhaps the ten- 
a ee ee cern ea ee | 


—_——_—— 


"The effect upon 


| 

Gency to attribute a great deal more to them (the experiences of witnessing an 
Sane eee ee I | -——-—- 

» Roche, op. cit. There is "no 

| 


a ee eS res 


vs 


svidence that in any significant numbers the sex offender in general progresses 
from sex misdemeanors (indecent exposure) * * * to sex felonies (rape) * * *", 
Report of the Governor's State Commission on the Deviated Criminal Sex 
Offender, State of Michigan, p. 24, 1951. 

Each of these conclusions would appear to apply to the appellant 
in the light of the evidence regarding his disorder (Tr. 8-12, 22-27). The 
diagnosis rendered by St. Elizabeth's Hospital and confirmcd by the attending 
psychiatrist characterizes appellant as "passive-aggressive personality, passive 
dependent type" (Tr. 4). This reaction according to the Diagnostic and Statistical 
Manual, Mental Disorders of the American Psychiatric Association, p. 37, is 
"characterized by helplessness, indecisiveness, and a tendency to cling to others, 
as a dependent child to a supporting parent". 

The inclusion of such a person within the statutory concepts of one 
who is ''dangerous to others" as a person who "is likely to inflict pain cr other 
evil" on an "object of his desire", on the facts and diagnosis here, makes those 
words utterly meaningless. A person who is "more pitied than to be feared", 
whose acts of indecent exposure are probably committed beyond reach of the 
viewer, although within her sight but of a viewer who is not the object of any 


i ay ot 
desire, — and who dod¥ suffer in any meaningful or traumatic way any pain or 


evil, whose conductiis no prelude 
ee ee, 


4] rie 
~ The "object of appellant's desire is his wife upon whom he is very dependent" 
(Tr. 8, 9). Thus, the vagueness here is compounded by what is the absence of 

a@ corpus delicti in relaticnship to the sexual misconduct. Cf. Jones v. United 
States, 97 U.S. App. D.C. 291, 231 F. 2d 244 (1956); and Wilson v. United 
States, 106 U.S. Aop. D.C. 226, 271 F. 2d 492 (1955), and cases cited. 


e336 


but on the contrary is its opposite -- such a person cannot be!brought within the 
statutory definition without rendering the statute "so vague and indefinite as 


really to be no rule or standard at all", Small v. American St gar Refining Co., 
oe eeeeeeng So: 
267 U.S. 233, 239 (1924), See also Ex Parte Endo, 323 U.S. ! 273, 302 (1944), 


" oe % (the power to detain a citizen as a war measure) must be narrowly con- 


| 
fined to the precise purpose of the evacuation program.'! The statute should, 


therefore, not be applied to the appellant. 
| 
| 


| 
Il, THE EVIDENCE DOES NOT ESTABLISH THAT APPELLANT WILL BE 
‘DANGEROUS TO OTHERS' IF RELEASED FROM CONFINEMENT 
eater pt ee ere ee 


The statute provides that any person committedjas a sexual 
| 
| 
psychopath ''may be released from confinement when the Superintendent finds 


that he has sufficiently recovered so as not to be dangerous to) other persons 
* * * 1 (22 D.C. Code 350). 
| 


The sole testimony before the court belowon this question came 
| 


| 
from the St. Elizabeth's Hospital psychiatrist who had observed and been respon- 


sible for the appellant during his confinement. The testimony elicited by the 
| 


United States Attorney on behalf of the appellee is as follows: | 
"Q. Doctor, is it your opinion that this patient has 
not sufficiently recovered so that the hospital 
could release him? | 
| 
| 
Yes. | 
| 
Without (sic - apparently should be "with!'’) con- 
cern as whether he would fall back into the same 
pattern of conduct as he engaged in in the past? out 


(Tr. 58) 


2:24 


Additional testimony in response to questions by counsel for the 
appellant indicate that the psychiatrist believes that the appellant "is likely to 
inflict some kind of danger or evil or pain upon another person as a result of an 
inability to control his sexual conduct". As the basis for his opinion the psychia- 


trists stated: 


"A, I think Mr. Millard at this time is just about 
where he was two years ago, in 1963, as far 
as his mental disorder is concerned. 


What type of conduct is he likely to engage in, 
specifically ? 


Well, I feel that there would be repetition of the 
exhibitionism and the voyerism. 


* * * Ts it not true that Mr. Millard stated that 
he'hadc not engaged in any voyerism since he was 
2l.years of age, when he became married? 


This is his statement. 


Do you have any evidence to show that he has 
engaged in voyerism since that time ?, 


No, I do not. 


Do, you have any basis for your statement that 
he is likely to engage in voyerism ? 


me 


"A, ** * since the voyerism, as he put it, came 
about -- and the exhibitionism -- came about 
as a result of stress or unresolved situations 
or dilemmas or a domestic basis, or an em- 
ployment basis, and since those circumstances 
exist at the present time, especially domestic 
crisis --- 


* * * Isn't there a distinction between voyerism 
and exhibitionism ? 


* * * Yes, there is a distinction. 


* * * In view of this distinction, upon what basis 
can you say that he is likely to engage in voyerism ? 
| 
| 
Well, the two usually go hand in hand, 


| 
| 
But in Mr. Millard's case they have not gone hand 
in hand have they? | 

| 


_We ¢o not have proof that the voyerism has occurred, 


“We can only “take hie-word-for-that-—But ps tseids— 
paieeseas the two go hand in hand. | 


— 


| 
"Q. You believe that because the conditions which lead 
to stress as to Mr. Millard still prevail, fhat he 
is likely to engage in exhibitionism again, jis that 
correct? | 
"A, That is my opinion." (Tr. 23-24) | 


This evidence is scarcely better than the conclusory affidavits and 
statements which this court has rejected in Holloway v. United States, op. cit., 
Compare also Robertson v. Cameron, 224 F. Supp. 60, D.C, D.C. (1963). 
Especially where, as here, a person has been deprived of hig liberty and is 
confined to an institution, should there be 2 showing, beyond merely conclusory 


| 
Opinions by the adversary psychiatrist, that he is likely to commit danger. In 
| 


Korematsu v. United States, 323 U.S. 214, 218 (1944), the Supreme Court 
| 
| 
sustained a much more limited deprivation of movement and liberty under the 
| 
war power only upon a showing by the military authority "of the gravest imminent 
| 


danger to the public safety". See also Kent v. Dulles, 357 ULS. 116, 128 (1958); 
= | 
and Craig v. Harney, 331 U.S. 367, 376 (1946), for holding that a threat to the 


| a 
administration of justice must i i igus''. Similarly, Woodv. 


eorgia, 370 U.S. 375, 385 (1962). 


The evidence below does not meet that test. The police power over 
eersons who are presumed to be likely to expose their sexual organs to public 
view cannot require less than the exercise of the war power over persons who 
may be presumed to be a danger to the security of the United States in time of 
war, or the power of the courts to protect the administration cf justice. 

IV, APPELLANT IS BEING CONFINED TO ST, ELIZABETH'S HOSPITAL 
WITHOUT TREATMENT AND IS THEREFORE DETAINED IN VIOLATION 
OPgue TALUUEN- 1 

"Both the intent and the terms of this statute", this court held in 
Miller v. Overholser, 92 U.S App. D.C. 113, 206 F. 2a 415 (1953), "are for 
the commitment of these persons to a hospital for remedial treatment * * *, 


Indefinite commit: z j ory of thera- 


peutic treatment." See also Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 
"281 F. 24 943 (1960), concurring opinion, Fahy, J., at 281 F. 2a $50, and 

Darnell v. Cameron, ____iUSS. App. D.C. BF ted, 

Case No. 15,043, decided May 28, 1965. 


The trial court below ruled that the appellant had received "treat- 


ment" upon the basis of testimony by a St. Elizabeth's psychiatrist that "he had | / 


contacted and dealt with the (appellant); that he has told him that he himself has 
to become more of an affirmative positive person to handle his own problems 

* * * that that (such advice) in itself is a form of treatment and that there is the 
hope * * * that the wife will come into contact with him and share the problems 


the (appellant) is faced with and he could work it out "! (Tr. 53), 


Er ee 


Repeated decisions of this court indicate that such testimony is not 
Xe one ee mr er 


preclusive of the issue before the trial court. € Darrell v| Cameron, 
— 


Se ee a OR mene ci 
Rollerson v. United Statés, op. cit., 343 F. 2d at 272-276; 


114 U.S. App. D.C. 151, 312 F. 2a 878 (1962); Miller v. Overholser, OP Cit. 


at 206 F. 2¢ 419, 420. | 
| 

Although the nature of the rehabilitative therapy tc be affordeda 
| 


patient may be the "province of the hospital alone", Hough v.| United States, 106 
— 


| 
U.S. App. D.C. 192, 196, 271 F. 24 458, 462 (1959), the record here abundantly 


establishes that the "advice! given to the appellant was, for a person in the 


ment in any meaningful therapeutic sense and 
| 
hardly relevant advice. | 


8) t aspect of this man's treatment’, the St. Elizabeth's 
| 
Hospital psychiatrist advised the court on April 12, 1965, "would have to involve 
his wife" (Tr. 31). Yet, from October 23, 1962, on the personnel at St. 


Elizabeth! j 2 . nt's wife not only had no intention 


of participating in any program of therapy or counselling relating to her husband, 


but, despite appellant's re ts, repeatedly refused to visit the appellant while 
— 
| 
he was confined to a maximum security ward in the hospital, or to write to him, 
| 


and had "made it quite clear that she had lost interest in him and that she had 


rh TT 


| 
ee a (Exhibit 1). | 


Notwithstanding what would seem to be a sufficient basis for a 


conclusion at least by November 10, 1964, that the appellant's wife had decided 
| 

not to participate in any programs involving her husband, the psychiatrist testi- 
| 


fied at the hearing on April 12, 1965: 


f -28; 


. Dabney: * * * If it is going to be the reality 
that she is not going to be involved, 
then, one, Mr. Millard will have to 
accept this reality; and, two, we 
then will have to proceed with Mr. 
Millard as best we can. 


To your knowledge has the St. Elizabeth's Hos- 
pital attempted to involve Mrs. Millard in the 
program of therapy for Mr. Millard? 


Well, I have hesitated to get the social worker 
to go out to his home, since I have told him to 
write her and tell her what we are trying to do 
KK, 


Part of the therapy that St. Elizabeth's would 
have, would it not, would be to have a counsel- 
ing session with Mr. and Mrs. Millard? 


That is correct. 


Has such a session been held since you were in 
court on January llth? 


No, it has not. I told Mr. Millard to get in touch 
with his wife, or tell her when she came to see 
him. 


"Q. You leave it to Mr i i ife 
“to come? If he is unable to do so, I take it St. 


—-Eligabeth!s Hospital doven'titsel attempt to 
me nron ee rs. _Millard te.come ee? 


"A, No. It is just that rather than put him in the 
““yole that he has displayed previously, of being 


a dependent child, this is an effort on my part. 
to encourage the inmmive-wtme Eis teks , to take 


the reins, that is, in the domestic situation. 


"Q. How can he do that while he is in confinement in 
St. Elizabeth! um security 


He can’write her. He can ask us outright to do 
this. But I don't think it would be in his best 
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interests for us to get on the telephone and try 


to locate Mrs. Millard and say 'Please, M 
Millard, we need you; your husband Needs 
in order to help him get well’, 


rs. 
you, 


| 
"If we are interceding in a situation, we can do 


this, but it wouldn't be in this man's best 
It would still put him in a dependent, chil 
position."" (Tr. 33-35) (Underlining supp 


In addition to the role of the psychiatrist as des 


interest. 
dlike 
hied. ) 


cribed above, the 


record indicates that the appellant had been "seen" by a psychiatric case worker 


(Tr. 56), a "form of treatment"! regarded as counseling (Tr. 
of the "form of treatment", 


November 1, 1964, fully recorded as follows: 


i57). Illustrative 


the psychiatrist testified, is an interview dated 


"Dr. Mario A. Ordinez, medical officer, psychiatry, 


visit interview, Arrogant and 
required to report on weekend. 


want his family affairs to be discussed by socia 


"Next visit would be on November 8." (Tr. 60) 
Exhibit 1 for notes on other interviews. ) 


“SFY irritable for being 
Mr. Millard 
he should report only when he wants to and does 


feels 

; not 

1 workers, 
| 


| (See 


A further method of treatment indicated by the St. Elizabeth's 


psychiatrist is "group therapy" (Tr. 57). 


psychologists at John Howard (Pavillion)", in January, 1965, 


would get appellant "in as soon as they could make room for hi 


gotten him in a group by April 12, 1965 (Tr. 57). 


An additional method of treatment is "individual 


Appellant's name was given to "three 


who said they 


im'', but had not 


treatment" between 


one psychiatrist and one patient (Tr. 58). In the twoanda half years during 


5 


Ce eee then was on city privileges with home visits permitted on weekends, 


- 0- 


which acpellant has been at St, Elizabeth's, he had not received such treatment 
(Try 59); 

The facilities of St. Elizabeth's Hospital for treatment of the 
appellant are illuminated further by the testimony of the appellee, Dr. Dale C. 


Cameron, before the Ad Hoc Subcommittee on St. Elizabeth's Hospital of the 


Committee on Education and Labor of the House of Representatives, Hearings on 


H.R. 9072, 88th Cong., Ist Sess. (1963). 

Apart from references to somatic treatment and to milieu therapy, 
neither of which were indicated in the testimony below as relevant forms of 
treatment for the appellant, Dr. Cameron discussed the uses of psychotherapy 
which either as part of a group or individually are indicated for appellant (Tr. 57- 
$0): 


"Psychotherapy: The purpose of this treatment 
modality is to help a patient come to as full.an in- 
tellectual and emotional understanding of his parti- 
cular mental difficulty as possible ** * , There is 
little or no excuse for hospitalizing a patient if psycho- 
therapy is all that is required. 2’ This can be pro- 
vided in private offices and public clinics. Hospitali- 
zation is indicated only when the patient cannot handle 


— Oe 
— One observer ofthe administration of sexual psychopath confinements reports 
that 'The consequences of hospitalization may be more deleterious than curative". 
Tappan, Sex Offender Laws and Their Administration, 14 Federal Probation, 
32-37 at 34(1950). Asked whether "In view of the fact that (the appellant) has a 
problem sexually, is it your opinion that his continued confinement at St. Eliza- 
beth's Hospital, where he does not have an Opportunity to have normal sexual 
relations with his wife, is that an appropriate kind of treatment for a person who 
has the kind of problem (the appellant) appears to have", the psychiatrist below 
responded: "I cannot answer that kind of question. He would first have to have 
similar experiences where there (were) controlled conditions, such as visitation 
privileges" (Tr. 63). 
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his responsibility to himself and society because of 
mental illness. He then requires a structured daily 
living anc learning cxperience for 2 significant |part 

of cach day, a program that can be provided only in 

2 hospital. L’ Of course, most of our patients |should 
have individual or group psychotherapy in additiion to 
other treatments. Not over one seventhofthe patients 
in the hospital reccive such treatment because of short- 
ages in the professional staff." Hearings, p. 24. 

| 
The sum of the evidence below, illumined by the appellee's testi- 


mony before the House Subcommittee on St. Elizabeth's Hospital, is that (1) 
appellant's treatment was deemed to require participation by|his wife in therapy; 


(2) the hospital had received definitive information that appellant's wife would 


| 
not participate in such therapy; (3) the appel ined tc 2 maximum 


security ward without any possibility of being in communication with his wife 
on —_— 


absent her willingness to write or to visit him; (4) notwithstanding this knowledge 
$$ eee 


on the part of St. Elizabeth's staff, the "treatment" given the/appellant was "to 


| 
become more affirmative and positive" in his relationship with his wife (Tr. 53), 
| 


"to take the reins * * * in the domestic situation" (Tr. 35); (5) the indicated 


forms of treatment for the appellant are cither group therapy jor individual 


1 | 

psychotherapy; (6) Appellant has never received individual psychotherapy since 
his commitment to the Hospital; (7) the hospital records contain no reference to 
appellant's participation in group therapy since April, 1964, anc that although 


not a certain indication of the termination of such therapy, appellant wes not in 


a a ee eee 
7 % 7 ‘ 

“lone undisputed evidence regarding the appellant's hospital day is that he is 
“confined to John Howard Pavillion, that his time is Spent in mopping floors; and 
eating and sitting around watching television all day long."" (Tr. 65) 
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group therapy at the time of the hearing below and had not been at least since 
January, 1965; (8) less than one seventh of the patients at St. Elizabeth's 
receive group or individual therapy because of the shortage of the prcefessional 
staff; (9) the need only for such therapy does not warrant hospitalization of 


patients; (10) there is no evidence that appellant requires the "structured daily 
* o ae mame ae OO Ty 


eee Ce ee 


living and learning experience! which-eer ided 'only in 2 hospital"; (11) 


~ —_——- 


appellant's daily program in the hospital consists of mopping floors, eating, and 
eee en eet ee ee re EE A Te 


watching television, _ 
y BOLETE VIS LOU 


The principle adopted by this court as long ago as Miller v. Over- 


holser, op. cit., inescapably requires a finding here that the appellant is receiv- 


ing no remedial treatment at St. Elizabeth's Hospital, Significantly, ornat, the 


trial court after observing that the testimony of the St. Elizabeth's psychiatrist 


-_—_——— 
» 


is "evidence of treatment" (Tr. 53) omitted any formal findings of fact on the 
ee EE, Shas eee te Apes, 
ad 


{ issue of the absence of treatment (R. ). Nor can this failure be attributed 


as it was in Darnell v. Cameron, op. cit., to a failure to recognize that the 
absence of treatment poses a constitutional question. The trial court expressly 
_ understood and referred to that issue (Tr. 53). 
There being no issue of credibility, the record being clear as to the 
absence of any remedial treatment being offered to the appellant, the appellant's 
confinement and detention at St. Elizabeth's Hospital should be held to be con- 


trary to the purpose of, the statute under which he has been committed, 
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‘ 


» 


~~ ner 


APPELLANT'S CONFINEMENT TO ST, ELIZABETH'S HOSPITAL IS IN 
EFFECT FOR AN OFFENSE FOR WHICH THE PENALTY IS NINETY DAYS. 
IMPRISONMENT IN THE CIRCUMSTANCES HERE IS AN INDETERMINATE 


CONFINEMENT FOR THE REST OF HIS LIFE AND IS THEREFORE CRUEL 


AND UNUSUAL PUNISHMENT, 
The penalty prescribed for appellant's offense is "imprisonment for 


not more than ninety days, or a fine of not more than $250,00"22 D.C. Code 1112). 


— 4 


The provisions of 22 D.C. Code 3510 have operated to stay amy sentencing of the 


| 
appellant until the Superintendent of St. Elizabeth's Hospital finds that the appel- 


ary i 


— sufficiently recovered so that he will not be dangerohs tc other persons, 


The danger here having been defined by the St. Elizabeth's psychia- 
trist to be the "likelihood" that the appellant would cngage in| "a repetition of the 


exhibitionism and voyerism" (Tr. 23), the appellant has been deprived of his 


—_ 


liberty already for a period of three years for a ninety day offense. Inasmuch 
Bee eeyss y P y y aay 


as appellant's sexual conduct resulted from "stress or unresolved situations or 
dilemmas" (Tr. 24) which have never been resolved (Tr. 25), and which possibly 
| 


may never be resolved, appellant may well be ccnfinec to St. Elizabeth's Hospi- 


nnenmnea te cmten mfamh me cee 


tal for the rest of his life -- all because of a "likelihood" that he may engage in 
ee | nee 


a "repetition of exhibitionism and voycurism" 


If appellant were committed to a jail under thege circumstances 


there would be nct cven a coubt that his confinefhent would be unconstitutional 
as cruel and unusual punishment. Weems v. United States, 217 U.S. 349, 367 
(1909). That his place of detention is a hospital cannot make! a constitutional 


difference because whatever the place, it is a deprivation of liberty. Ex parte 


Endo, 323 U.S. 273, op. cit. As Judge Fahy observed of a ¢gomparable statute 


- 34 - 


in his concurring opinion in Ragsdale v. Overholser, op. cit., at 281 F. 2¢ 
| 

950: 

"The statute is saved by construing the conditions 
governing continued confinement consistent with due 

process. To do this the continued danger to society 

which warrants continued deprivation of liberty|under 
24 D.C. Code 301 alone must be, at least, a danger 

comparable to the seriousness cf the offense of |which 
the committed person was acquitted, And if that 
offense is cf a non-violent character a more dent 

€ question of danger is in order * * * ." 

| 


It can be scarcely argued that the "continued danger to society” 


| 
of 2 "passive -aggressive personality, passive dependent type!" whose offense is 


exposing his sexual organs in public is of such gravity that it;warrants his con- 
| 
finement in an institution for what may be the rest of his life. | 
| 
| 


CONCLUSION 


| 
For the reasons advanced above, the decision below should be 


reversed, 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


(1) Can appellant challenge by habeas corpus the suffi- 
ciency of the evidence upon which he was committed as a 
sexual psychopath where the record reflects that at the 
time of commitment two psychiatrists were of the opinion 
that he was a sexual psychopath and where he took no 
appeal from the commitment order? 

(2) Can the sexual psychopath statute be constitution- 
ally applied to one who repeatedly commits acts of in- 
decent exposure in public? 

(3) Did appellant carry his burden of proving that he 
is sufficiently recovered so as to not be dangerous to others 
where the only medical] evidence adduced was that appel- 
lant still suffers from a personality disorder that causes 
him to expose himself in public? 

(4) From the psychiatrist’s testimony that appellant 
receives therapy in the form of counseling sessions with 
psychiatrists and psychiatric social workers, did the hear- 
ing judge properly conclude that appellant is receiving 
treatment for his mental disorder? 

(5) Is civil commitment to a mental hospital for treat- 
ment for sexual psychopathy crue] and unusual punish- 
ment? 


INDEX 


Counterstatement of the case 
Summary of argument 
Argument: 


T. Appellant cannot challenge on habeas corpus the suffi- 
ciency of the evidence upon which his original com- 
mitment: was) based) «occ ee i 


. Appellant’s exhibitionism clearly can inflict mental 
anguish upon those who observe his deviation; the 
Sexual Psychopath Act thus is not unconstitutional 
when: applied ‘to: Hims..t..c..ccasostwatnagee ee en! 


. Appellant manifestly has not borne his burden of 
showing that he has sufficiently recovered so as not to 
be dangerous to other persons, ...........c.:ccccceccceceeeseeeeeees 


. The evidence clearly demonstrates that appellant is 
receiving treatment for his psychological abnormali- 


V. Appellant’s commitment for hospital treatment of his 
sexual psychopathy is not punitive. 0.000000. 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,584 


Maurice J. MILLARD, APPELLANT 
Vv. 


DALE C. CAMERON, Superintendent of Saint Elizabeths 
Hospital, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 17, 1962, appellant was committed to Saint 
Elizabeths Hospital by order of the District of Columbia 
Court of General Sessions, pursuant to 22 D.C. Code 
§§ 3508, having been found by the court to be a sexual 
psychopath.’ By petition for a writ of habeas corpus filed 
April 5, 1965, appellant challenged the validity of his 
detention at the hospital. After an oral hearing on April 


2 The text of the Sexual Psychopath Act is reproduced in the 
Appendix to this brief. 


2 Two prior habeas corpus actions brought by appellant, H.C. 
403-63 and H.C. 499-64, had resulted in the remand of appellant to 
the custody of appellee. 


(1) 


2 


12, 1965, the District Court, Judge William B. Jones, 
ordered the writ discharged, the petition dismissed, and 
appellant remanded to the custody of appellee. This ap- 
peal challenges the propriety of that order. 

In his petition, appellant claimed that his detention at 
Saint Elizabeths Hospital was unlawful because (1) he is 
not a “sexual psychopath” within the meaning of 22 D.C. 
Code § 3503(1); (2) section 3503 is unconstitutionally 
vague insofar as it classes as sexual psychopaths those 
who are “likely to inflict evil” upon the objects of their 
desires; (3) his confinement “without treatment” violates 
the remedial purposes of the Sexual Psychopath Act; and 
(4) his indefinite confinement “is in effect a life sentence” 
imposed for the commission of a misdemeanor and thus a 
denial of due process and cruel and unusual punishment.* 

Appellee’s return and answer admitted custody of ap- 
pellant, denied that the detention was illegal, and alleged 
that during his confinement in the hospital appellant 


has been under the care and observation of members 
of the medical staff of Saint Elizabeths Hospital, 
skilled in the care, diagnosis and treatment of nervous 
and mental disorders, who are of the opinion that 
[appellant] . . . has not recovered sufficiently from 
pathologic sexuality to warrant his certification to 
the Court for discharge into the community without 
danger to others. 


3 Appellant also alleged that the Act denies him due process in- 
sofar as it vests in appellee, an adverse party, the determination of 
whether he “has sufficiently recovered so as to not be dangerous to 
other persons” (22 D.C. Code § 3508) and because appellant has not 
had an “independent psychiatric diagnosis and evaluation of the 
question” whether he is dangerous to other persons. Appellant has 
advisedly abandoned this argument on appeal. Habeas corpus is 
always available to test the refusal of the Superintendent of the 
hospital to recognize “a patient’s recovery from his illness”. Miller 
Vv. Overholser, 92 U.S. App. D.C. 110, 114, 206 F.2d 415, 419 (1953); 
Malone v. Overholser, 93 F.Supp. 647 (D.D.C. 1960). And at the 
hearing before Judge Jones, appellant specifically declined to move 
for appointment of an independent psychiatrist (Tr. 49-51, 67-68). 
See Curry v. Overholser, 109 U.S. App. D.C. 283, 287 F.2d 137 
(1960) ; DeMarcos v. Overholser, 78 U.S. App. D.C. 131, 137 F.2d 
698 (1943), cert. denied, 320 U.S. 785 (1943). 


The record of the proceedings against appellant in the 
Court of General Sessions that resulted in his commitment 
to Saint Elizabeths Hospital was received in evidence at 
the hearing before Judge Jones as Petitioner’s Exhibit 2 
(Tr. 44). It reflects that on September 3, 1962, appel- 
lant was charged with an act of indecent exposure (22 
D.C. Code §1112(a)), that he was committed to D.C. 
General Hospital and found competent to stand trial, and 
that thereafter he pleaded guilty to the indecent exposure 
charge. On September 26, 1962, the Corporation Counsel, 
at the direction of the court and pursuant to 22 D.C. 
Code § 3504 (c), submitted a statement asserting that ap- 
pellant had been seen masturbating in public by several 
females on several different occasions, that appellant ad- 
mitted having exposed himself, and that he had previously 
been charged with indecent exposure on June 22, 1962. 
Accordingly, on the same day Judge Mildred Reeves or- 
dered appellant examined by two qualified psychiatrists 
to determine whether he was a sexual psychopath. In 
accordance with 22 D.C. Code 3506 (a), the order directed 
each psychiatrist to file a “written report of his examina- 
tion, which shall include a statement of his conclusions as 
to whether the person examined is a sexual psychopath.” 
On October 4, 1962, Drs. Richard Schaengold and David 
Pope of D.C. General Hospital wrote Judge Reeves that 
they had examined appellant pursuant to her direction and 
that 


As a result of the examination, we have arrived at 
the conclusion that Marice I. Millard is a sexual 
psychopath as defined in the Sexual Psychopath Stat- 
ute. 

It is recommended that [appellant] be committed 
to a mental institution for proper care and treatment 
for his condition. 


Subsequently, Judge Randolph Richardson entered the fol- 
lowing order: 


The above-entitled case came to be heard in open 
court this 17th day of October, 1962, and upon the 


4 


testimony and evidence adduced, the defendant, Maur- 
ice I. Millard, is by the Court found to be a sexual 
psychopath within the meaning of Title II, Public 
Law 615, 80th Congress, 2nd Session, and, accord- 
ingly, it is this October 17, 1962 


ORDERED that ihe defendant, Maurice I. Millard, 
be committed to Saint Elizabeths Hospital, to be con- 
fined there until he is restored to mental competence 
and released in accordance with the provisions of the 
aforementioned public law. 


The order is witnessed by William Bachrach, “Atty for 
Deft” and by an Assistant Corporation Counsel. 

From the testimony of Dr. David Dabney, staff psy- 
chiatrist at Saint Elizabeths Hospital, at the hearing be- 
low and the hospital record relating to appellant, received 
in evidence as Petitioner’s Exhibit 1 (Tr. 6), the follow- 
ing appears. Appellant was received in the hospital on 
October 17, 1962, on which date Dr. Dabney prepared a 
lengthy admission note, summarizing appellant’s family 
background, educational and employment history, and 
criminal and sexual history. This so-called 507 note‘ 
reflects that appellant had been found guilty of indecent 
exposure in Maryland in 1960 (Pages 2, 4), that he had 
been arrested in August, 1962 for exposing his genitals 
and masturbating at the approach of a woman, and that 
while on bond pending trial on this charge, he had been 
“caught performing the same act”, after which he was 
committed to Saint Elizabeths (Page 1). Appellant told 
Dr. Dabney that he had gotten a “thrill” out of pictures 
from the age of 7 or 8 and that he had engaged in voyeur- 
ism between the ages of 14 and 21 (Page 3). Appellant 
denied any urge to touch or rape women in public places 
but admitted committing adultery during his wife’s preg- 
nancies (Page 4; Tr. 28). He admitted having exposed 
himself in public on occasions other than those on which 


* This note, dated October 17, 1962 and entitled “Admission Note,” 
consists of 6 pages and appears in the hospital record, which is part 
of the record on appeal. 


he was arrested, and told the doctor that these offenses 
occurred “at times when he was worried about losing a 
job, was out of work, or his wife was pregnant.” (Page 
4; Tr. 55-56). Appellant told Dr. Dabney that “he feels 
no better or worse than anyone else”, but said this “with 
his head down and some hint of inadequacy and self-de- 
predation” (Page 5). 

On January 14, 1968, after several interviews with ap- 
pellant and his wife, after a psychological study had been 
made of appellant, and after a detailed Psychiatrie Case 
Study had been prepared, appellant was diagnosed as 
passive-aggressive personality, passive-dependant type 
(exhibitionism) (Tr. 6-8; Petitioner’s Exhibit 1). This 
diagnosis, according to Dr. Dabney, explains “what pro- 
pels [appellant], what motivates him, what influences 
him”, that is, “why he is a sexual psychopath” (Tr. 8- 
9). During his interviews with Dr. Dabney, appellant 


[expressed] the lack of ability to openly assert him- 
self in terms of aggression in his interpersonal re- 
lationships with his wife. In other words, he has 
difficulty in confronting or talking to his wife on an 
adult level. He tends to inhibit himself in this re- 
gard. And then, not feeling that he has really ac- 
complished anything or put his point across, he then 
in a sense displaces the same amount of energy or 
urge into a direction in terms of exhibitionism and 
voyerism. (Tr. 8.) 


Since appellant is “very dependent upon his wife”, when- 


99 bby 


ever his relationship with her “breaks down” “in terms 
of how he sees his wife treating him as a man or not”, 
appellant resorts to acts of sexual deviation (Tr. 10). 
Appellant’s public misbehavior stems from “the image of 
manhood that he thinks his wife has for him” and not 
necessarily from marital sexual maladjustments (Tr. 10), 
although his wife’s refusal to have sexual relations with 
him would be “an example of what would be considered 
as rejection on the part of his wife.” Together with other 
factors that make up the “total picture” of “when he 
walks in his own home, whether or not he feels as an 


6 


adult male in her eyesight”, such refusal might trigger 
appellant’s public masturbation. (Tr. 11.) 

For several months during 1964 appellant was on city 
privileges from the hospital. However, in November, 1964 
these privileges were revoked because of increasing ten- 
sion between him and his wife and because he had ap- 
parently thrown lye at a person from whom he had bought 
an automobile (Tr. 16). After appellant’s return to the 
hospital, Dr. Dabney had several meetings with him, dur- 
ing which they discussed appellant’s family difficulties and 
the dispute with the man from whom he had bought the 
car. Despite the doctor’s advice, appellant remained re- 
luctant to take positive action to solve these problems. 
(Tr. 17-22.) This further confirmed for Dr. Dabney his 
original diagnosis, that appellant is one who “expresses 
aggression verbally ... but . . . because of his depend- 
ency needs . . . cannot actually carry it out to a successful, 
effective result” (Tr. 22-23). 

According to Dr. Dabney, appellant’s exhibitionism 
comes about when he engages in displacement, trans- 
ferring his hostility from its actual object to another. 
Appellant exhibits himself to other females as “a sort of 
substitution for the wife that he is unable to express his 
anger to, about the way he interprets her treatment” 
(Tr, 25-26.) In the past, appellant has masturbated in 
public “in such a way that he couldn’t possibly escape 
detection” (Tr. 27). From Dr. Dabney’s knowledge of ap- 
pellant’s recent history, he concluded that appellant was 
“just about where he was two years ago, in 1963, as far 
as his mental disorder [was] concerned” and that he 
remained likely to inflict injury upon others as a result 
of an inability to control his sexual conduct (Tr. 23, 58). 

On the question of treatment, Dr. Dabney testified that 
he had met with appellant several times following his 
return to the hospital and had discussed with him his 
difficulty in “acting as an adult” (Tr. 17, 18). In ad- 
vising appellant that he must learn to “take charge”, the 
doctor was applying the psychiatric technique of “con- 
fronation” (Tr. 32-83). The cooperation of Mrs. Millard 
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in appellant’s treatment would be “important”, but if 
she refuses to take part then before appellant 


could proceed with any type of treatment .. . he will 
have to accept the fact that the wife doesn’t want to 
be involved. And if there is going to be an explosion 
or upset behind this, it would be far better for it to 
occur while he is in the hospital, and then help him 
to pick up the pieces of his life from that point on. 
(Tr, 32-33.) 


And as part of appellant’s treatment, Dr. Dabney con- 
sidered it necessary that appellant make the effort to in- 
duce his wife to come in for counseling. This, accord- 
ing to the doctor, is an attempt “to encourage the initia- 
tive within [appellant], to take the reins,” “to assurne 
responsibility, as an adult male.” If the hospital were to 
call Mrs. Millard down, appellant would remain “in a 
dependent, childlike position” (Tr. 32-35.) 

While on city privileges from West Side Service, ap- 
pellant met with a psychiatric social worker; these visits 
continued after his return to John Howard Pavillion in 
November, 1964 (Tr. 17, 56-57, 59). Although appellant 
was not receiving group therapy at the time of the hear- 
ing, Dr. Dabney testified that he would be placed in such 
a group as soon as an opening arose (Tr. 17, 29). He 
was not receiving occupational therapy but only because 
of his own failure to apply for such therapy. However, as 
Judge Jones noted, occupational therapy would not strike 
at the heart of appellant’s psychological difficulties, for 
what appellant lacks is “backbone” (Tr. 35-36.) Nor, 
Dr. Dabney testified, do appellant’s educational limitations 
affect his psychiatric problem, since he is verbally compe- 
tent to express his feelings to another person (Tr. 38). 

Appellant’s proffer that Mrs. Millard did not care to 
have anything more to do with her husband was received 
by the court, although considered not pertinent (Tr. 64). 
The court also accepted appellant’s proffer that in his opin- 
ion he receives no treatment, although admittedly he has 
interviews with the hospital staff, that he has cooperated 
at the hospital, that if released he would not molest his 
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wife, and that he was committed to the hospital “based 
on the affidavits only of psychiatrists; there was no testi- 
mony taken in court; all that was had was a bench con- 
ference between the lawyers involved” (Tr. 65-66). 

At the conclusion of the hearing, accepting Dr. Dabney’s 
testimony that appellant has not sufficiently recovered so 
as to not be a danger to other persons, Judge Jones dis- 
charged the writ and remanded appellant to custody (Tr. 
66-68) . 


SUMMARY OF ARGUMENT 
I 


The record of the proceedings that culminated in ap- 
pellant’s commitment to Saint Elizabeths Hospital as a 
sexual psychopath reflects that appellant had on numerous 
occasions publically exposed himself in the presence of 
women, that two qualified psychiatrists had examined him 
and concluded that he was a sexual psychopath, and that a 


hearing was held in open court, at which appellant was 
represented by counsel, and at which there was “testimony 
and evidence adduced.” Appellant does not claim that he 
was unaware of the nature of the proceedings against 
him, or that he sought unsuccessfully to offer evidence to 
contradict the Government’s proof. He took no appeal 
from the order of commitment and cannot in this habeas 
corpus proceeding contest the sufficiency of the evidence 
upon which that original order was based. 


II 


The words “injury”, “pain”, and “other evil” in the 
section of the District of Columbia Code defining the term 
“sexual psychopath” can reasonably be read to encompass 
psychological injury resulting to a young girl or woman 
from the sight of a partially naked male masturbating 
in public. So the District of Columbia Court of Appeals 
and all state courts that have considered the question 
have held. Consequently, the Sexual Psychopath Act is 


9 


not unconstitutionally vague when applied to appellant, 
who repeatedly engages in such conduct. 


III 


From testimony that appellant still suffers from a 
passive-aggressive personality, passive-dependent type (ex- 
hibitionism), which causes him to engage in public acts 
of indecent exposure that may inflict injury upon those 
who view them, the trial court properly concluded that 
appellant had failed to prove his eligibility for release 
from Saint Elizabeths Hospital. Appellant has not shown 
that the failure of the Superintendent of the hospital 
to certify his recovery is arbitrary and capricious, nor 
has he met his burden of demonstrating that he is no 
longer dangerous to others. 


IV 


From evidence that appellant undergoes counselling 
sessions with a psychiatrist and with a psychiatric social 
worker, during which the nature of appellant’s psycho- 
logical difficulties is discussed and the psychiatrist en- 
deavors to induce appellant to take action to overcome 
his disorder, the trial court properly concluded that ap- 
pellant is in fact receiving treatment for his sexual psy- 
chopathy. Accordingly, the court properly declined to 
order appellant’s release from custody on the ground 
that he was receiving no treatment. 


Vv 


Commitment of sexual psychopaths to mental hospitals 
has invariably been held civil and remedial rather than 
punitive. E.g., Miller v, Overholser, 92 U.S. App. D.C. 
110, 206 F.2d 415 (1953). Accordingly, since appellant 
is not undergoing punishment for the offense of indecent 
exposure but rather remedial confinement until he “has 
sufficiently recovered so as to not be dangerous to other 
persons”, the cruel and unusual punishment provision 
of the Eighth Amendment to the United States Consti- 
tution has no application to this case. 
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ARGUMENT 


I. Appellant cannot challenge on habeas corpus the suf- 
ficiency of the evidence upon which his original com- 
mitment was based. 


(Tr. 42-45, 51-52, 66) 


Appellant’s first contention is that his original commit- 
ment was invalid. This argument is based solely on the 
proffer of his testimony that no oral evidence was re- 
ceived at the commitment hearing (Tr. 66) and ignores 
the clear statement in the commitment order that the 
order was based “upon the testimony and evidence ad- 
duced.” Furthemore, appellant fails to recognize that 
his argument comes too late. Appellant was represented 
by counsel during the proceedings in the Court of Gen- 
eral Sessions, and indeed his attorney was well aware of 
the commitment order, for he signed his name to it, 22 
D.C. Code § 3508 provides that a patient may appeal the 
decision to commit him. Had appellant taken such an 
appeal, he might then have raised the question of the 
sufficiency of the evidence upon which the court acted. 
Having failed to appeal at the proper time, and having 
presented no excuse for his failure to do so, appellant 
may not challenge the original proceedings on this ground 
on habeas corpus. Sunal v. Large, 332 U.S. 174 (1947). 

In Escoe v. Zerbst, 295 U.S. 490, 494, Justice Cardozo 
wrote that: 


when a hearing is allowed but there is error in con- 
ducting it or in limiting its scope, the remedy is by 
appeal. When an opportunity to be heard is denied 
altogether, the ensuing mandate of the court is void, 
and the prisoner confined thereunder may have re- 
course to habeas corpus to put an end to the re 
straint. 


O’Beirne v. Overholser, 109 U.S. App. D.C. 279, 287 
F.2d 183 (1960), upon which appellant relies, presented 
an Escoe situation, for there the appellant alleged that 
no proof had ever been offered that he had committed 
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the crimes charged, although the court had purported to 
acquit him by reason of insanity. This Court ruled that 
appellant’s allegations that he received “no semblance 
of a trial” called for some further explanation. 

“In the absence of clear proof to the contrary” this 
Court gives weight to the presumption that judicial pro- 
ceedings are conducted in a regular fashion, in accord- 
ance with the rules. Turberville v. United States, 112 U.S. 
App. D.C. 400, 303 F.2d 411 (1962). The file of the 
Court of General Sessions in this case contains the state- 
ment of the court, noted by appellant’s then attorney, 
that there was a hearing in open court on October 17, 
1962, at which there was “testimony and evidence ad- 
duced”, and which resulted in appellant’s commitment. 
The file also includes the conclusion of two qualified psy- 
chiatrists that appellant was a sexual psychopath, for 
which conclusion the statute provides (22 D.C. Code 
§ 8506(a)), and their opinions that appellant should be 
commited for care and treatment, Finally, the file includes 
appellant’s plea of guilty to the offense of indecent ex- 
posure and the statement of the Assistant Corporation 
Counsel that appellant committed numerous acts of in- 
decent exposure in public, before women. Surely this was 
evidence from which the court could conclude that appel- 
lant was a sexual psychopath (see Tr. 42-45, 51-52). 

While section 3508 provides for a hearing on the psy- 
chiatrists’ reports, nothing in the statute prevents a 
defendant from waiving a formal hearing. If appellant is 
correct that, contrary to the official record, no testimony 
was taken at the hearing, he still may not challenge his 
commitment now on this ground. As noted above, he 
was represented by counsel and has shown no reason for 
his failure to appeal his commitment. Swnal v. Large, 
supra. 
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II. Appellant’s exhibitionism clearly can inflict mental 
anguish upon those who observe his deviation; the 
Sexual Psychopath Act thus is not unconstitutional 
when applied to him. 


(Tr, 4, 6-11, 22-23, 25-28, 42-48, 45-49, 51, 55-56) 


Appellant concedes that the Sexual Psychopath Act is 
constitutional on its face, as indeed he must. Minnesota 
ex rel. Pearson v. Probate Court, 309 U.S. 270 (1940). 
The definition of “sexual psychopath” in 22 D.C. Code 
§ 3503(1) is almost identical to that found constitution- 
ally definite in the Pearson case and upon which the 
District of Columbia Act was modelled. See H. Rep No. 
1787, 80th Cong., 2d Sess. (1948). And this Court has 
already found the statute constitutional. Miller v. Over- 
holser, 92 U.S. App. D.C. 110, 206 F.2d 415 (1953). 
Accord, Malone v. Overholser, 93 F. Supp. 647 (D.D.C. 
1950). 

Appellant contends, however, that the Act is uncon- 
stitutionally vague when applied to one like himself who 
engages in no violent sexual misbehavior but rather 
pacifically exposes himself and masturbates in public 
(Ptr’s Exs, 1, 2; Tr. 4, 6-11, 22-23, 25-28, 55-56). He 
cites certain texts and law review articles, which were 
not before the District Court, to support this contention. 
Judicial authority, however, is to the contrary. Uni- 
formly, courts faced with the issue have held that re- 
peated acts of indecent exposure can place the offender 
within the provisions of sexual psychopath statutes. In 
Carras v. District of Columbia, 183 A.2d 393 (D.C. Mun. 
Ct. App. 1962), upon which Judge Jones relied (Tr. 42-43, 
45-49, 51), the very statute under which appellant is com- 
mitted was held to include persons with his type of sexual 
deviation. In that case the then Municipal Court of 
Appeals rejected the argument that an act causing no 
physical danger could not constitute sexual psychopathy, 
“no matter how disgusting and offensive [the] conduct 
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may be to others.” The court specially held that the Act 
is 


not to be restricted to physical injury alone. In the 
common understanding of the words, injury includes 
injury to the feelings, and pain includes mental 
suffering. The psychiatrists conceded, and without 
that concession we would hold as a matter of common 
sense, an exhibition of the sort here described might 
result in a painful reaction on the part of the ob- 
server and might produce a psychological injury. 
Much, of course, would depend upon the age, sex, 
sensitivity and experience of the observer, but the 
statute requires only a likelihood and not a certain- 
ty. 
183 A.2d at 395. Accord, People v. Stoddard, 38 Cal. 
Rptr. 407 (Dist. Ct. App. 1964) (“menace” means “evil” 
or “injury” and includes danger of resultant psychologi- 
cal trauma) ; State v. Madary, 178 Neb. 383, 183 N.W.2d 
583 (1965) (statute substantially identical with instant 
act) ; see Kemmerer v. Benson, 165 F.2d 702 (6th Cir.), 
cert. denied, 334 U.S. 849 (1948); In re Kemmerer, 309 
Mich. 318, 15 N.W.2d 652 (1944); People v. Warren, 33 
Cal. Rptr. 552 (Dist. Ct. App. 1963); People v. Howell, 
12 Ill. App.2d 84, 188 N.E.2d 691 (1956); Petition of 
Pungratz, 348 Mich. 298, 82 N.W.2d 869 (1957); State 
v. Noll, 171 Neb. 831, 108 N.W.2d 108 (1961). In an ana- 
logous situation, this Court has held that the non-violent 
crimes of petit larceny and bad check writing are crimes 
that constitute the actor “dangerous” and thus eligible 
for release under 24 D.C. Code § 301(d). Overholser v. 
O’Beirne, 112 U.S. App. D.C. 267, 302 F.2d 852 (1961) ; 
Overholser v. Russell, 108 U.S. App. D.C. 400, 283 F.2d 
195 (1960). Logic and common sense compel the conclu- 
sion reached by the District of Columbia Court of Appeals 
in the Carras case and we urge this Court to so hold. 


III. Appellant manifestly has not borne his burden of 
showing that he has sufficiently recovered so as to not 
be dangerous to other persons. 


(Tr, 8, 6-11, 17-28, 25-27, 46, 58) 


Section 3509 of title 22 of the District of Columbia 
Code provides that 2 person committed as a sexual psy- 
chopath 


may be released from confinement when the Superin- 
tendent of Saint Elizabeths Hospital finds that he 
has sufficiently recovered so as to not be dangerous to 
other persons. ... 


In Miller v. Overholser, supra, this Court analogized this 
standard of release to that obtaining in proceedings by 
persons committed under 24 D.C. Code §301(d) after 
having been acquitted of crime by reason of insanity, and 
held accordingly that section 3509 is not unconstitutional. 
The Superintendent of Saint Elizabeths Hospital has not 
certified to the court that appellant “has sufficiently re- 
covered so as not to be dangerous to other persons.” Con- 
sequently, in this habeas corpus proceeding brought to 
challenge the refusal of the Superintendent to certify 
his recovery, appellant bears the burden of proving the 
refusal arbitrary and capricious. Cf. Overholser v. 
O’Beirne, 112 U.S. App. D.C. 267, 302 F.2d 852 (1961) ; 
Overholser v. Russell, supra; Ragsdale v. Overholser, 108 
U.S. App. D.C. 308, 281 F.2d 943 (1960) ; Overholser v. 
Leach, 103 U.S. App. D.C. 289, 257 F.2d 667 (1958), 
cert, denied, 359 U.S, 1013 (1959). Alternatively, appel- 
lant must persuade the court that he is eligible for re- 
lease under the provisions of section 3509, that is, that he 
is no longer “dangerous to other persons.” Cf. Overholser 
v. Russell, supra. Manifestly, appellant has failed on 
both counts. 

Dr. Dabney, a qualified psychiatrist of Saint Elizabeths 
Hospital (Tr. 3), testified that appellant still suffered 
from the same personality disorder as when he arrived 
as the hospital in October 1962, that is, passive-aggressive 
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personality, passive-defendant type (exhibitionism) (Tr. 
22-23). This diagnosis, the psychiatrist testified, ex- 
plains appellant’s sexual psychopathy. Appellant does 
not react to family and employment difficulties in an 
adult manner, for he can not take constructive action 
to resolve his problems, Consequently, he senses that his 
wife lacks respect for him as an adult male and acts 
out his hostility towards her by publically exposing him- 
self to other females and masturbating. These acts, the 
doctor testified, cause danger, evil, or pain to those who 
observe them. (Tr. 6-11, 17-28, 25-27, 55-56). Dr. 
Dabney was of the opinion that appellant had not re 
covered sufficiently to justify his release, and feared that 
appellant would revent to exhibitionism and voyeurism 
should he be subjected to stress (Tr. 58). 


There is . . . a presumption that the staff of St. 
Elizabeths Hospital are competent and that their 
opinion, based on observation and treatment, is cor- 
rect. Their determination that a petitioner should 
not be at large because of mental disease, while not 
an administrative finding of fact, nevertheless must 
not lightly be disregarded. Overholser v. DeMarcos, 
80 U.S. App. D.C. 91, 92-93, 149 F.2d 23, 24-25, 
cert. denied, 325 U.S. 889 (1945) (footnote omitted). 


Dr. Dabney’s testimony was specific and enhanced by the 
detailed hospital record received in evidence. Judge Jones 
was clearly justified in concluding that appellant has 
not “sufficiently recovered so as to not be dangerous to 
other persons” (Tr. 46, 66-67). Cf. Barry v. White, 62 
App. D.C. 69, 64 F.2d 707 (19383). 


IV. The evidence clearly demonstrates that appellant is 
receiving treatment for his psychological abnormality. 


(Tr. 17-22, 25-27, 30, 32-35, 52-58, 55-59, 65) 


Contrary to appellant’s contention, the record before 
the District Court is replete with references to the treat- 
ment that appellant has received at Saint Elizabeths 
Hospital since his commitment in the fall of 1962. As 
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appellant conceded at the hearing (Tr. 30) and notes in 
his brief (Brief at 28), it is not within the province of the 
courts to supervise the kind of treatment considered 
appropriate by qualified psychiatrists. Hough v. United 
States, 106 U.S. App. D.C. 192, 196, 271 F.2d 458, 462 
(1959). Dr. Dabney testified that he has met with ap- 
pellant on numerous occasions (Tr. 17-18), as has a 
psychiatric social worker (Tr. 17, 56-57, 59). During 
their meetings, Dr. Dabney has discussed with appellant 
his family and business difficulties and their genesis in 
appellant’s psychological disorder (Tr. 19-22). In an 
attempt to overcome appellant’s reluctance or inability to 
take the initiative in personal matters, Dr. Dabney has 
encouraged appellant to seek his wife’s cooperation in 
the treatment process (Tr. 32-35). That appellant does 
not consider these interviews treatment (Tr. 65) does 
not matter. The responsible psychiatrist testified that 
his advice constitutes treatment (Tr. 32-33), and the 
hearing judge agreed (Tr. 52-53). Since appellant’s 
exhibitionism is brought on by his feelings of inadequacy 
when he fails to assert himself at home or at work (Tr. 
25-27, 55-56), it is obvious that appropriate treatment 
would aim at instilling in him self-confidence and, as 
Judge Jones put it, “backbone” (Tr, 35). While intensive 
psychotherapy might be ideal (Tr. 58-59), less perfect 
methods of treatment cannot be ignored. Appellant is not 
confined without treatment. 


V. Appellant’s commitment for hospital treatment of his 
sexual psychopathy is not punitive. 


It is well settled that commitment to a mental hospital 
as a sexual psychopath, like commitment after an acquit- 
tal by reason of insanity,’ is not punitive although it 


3 E.g., Overholser Vv. O’Beirne, 112 U.S. App. D.C. 267, 302 F.2d 
852 (1961) ; Hough v. United States, supra; Ragsdale v. Overholser, 
supra; Germany V. Hudspeth, 209 F.2d 15 (10th Cir. 1954), cert. 
denied, 347 U.S. 946 (1954) ; see Durham v. United States, 94 U.S. 
App. D.C. 228, 242 n. 57, 214 F.2d 862, 876 n.57 (1954); cf. Green- 
wood V. United States, 350 U.S. 366 (1956). 
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arises out of criminal proceedings. Rather, the commit- 
ment is civil in nature, ordered so that the patient’s 
mental disorder may be treated, for his benefit and 
society’s. E.g., Miller v. Overholser, supra, and cases 
cited; Malone v. Overholser, supra; In re Kemmerer, 
supra; Commonwealth v. Dale, 188 N.E.2d 450 (Mass. 
1963) ; People v. Chapman, 301 Mich. 584, 4 N.W.2d 18 
(1942) ; State v. Madary, supra; see H. Rep. No. 1787, 
80th Cong., 2d Sess. (1948); cf. Sas v. Maryland, 334 
F.2d 506 (4th Cir. 1964). Consequently, it is immaterial 
that the patient’s confinement may exceed the maximum 
prison term designated for the original offense. 


The individual is confined in the hospital for the 
purpose of treatment, not punishment; and the length 
of confinement is governed solely by considerations of 
his condition and the public safety. 


Hough v. United States, supra at 196, 271 F.2d at 462. 
Accord, Overholser v. O’Beirne, 112 U.S. App. D.C. 267, 
802 F.2d 852 (1961) ; Ragsdale v. United States, supra; 
Greenwood v. United States, supra at 375-76; State v. 
Noll, supra; see Darnell v. Cameron, U.S. App. 
D.C. ——, 348 F.2d 64, 67 (1965) ; Miller v. Overholser, 
supra at 115, 206 F.2d at 419. Since appellant is not 
confined as punishment for a crime, but rather for treat- 
ment of an abnormal condition, his claim that his con- 
finement denies him due process or constitutes crue] and 
unusual punishment is meritless. United States ex rel. 
Eggleston v. Snow, 219 F.Supp. 417 (S.D.N.Y. 1963); 
People v. Chapman, supra; see Robinson v. California, 
370 U.S. 660, 666 (1962). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
CAROL GARFIEL, 
Assistant United States Attorneys. 


Title 22, District of Columbia Code, Section 3508, pro- 
vides: 


Definitions, 
For the purposes of sections 22-3503 to 22-3511— 


(1) The term “sexual psychopath” means a person, 
not insane, who by a course of repeated misconduct 
in sexual matters has evidenced such lack of power 
to control his sexual impulses as to be dangerous 
to other persons because he is likely to attack or 
otherwise inflict injury, loss, pain, or other evil 
on the objects of his desire, 

(2) The term “court” means the United States 
District Court for the District of Columbia, the 
criminal branch of the municipal court for the Dis- 
trict of Columbia, or the juvenile court of the Dis- 
trict of Columbia as the case may be. 

(8) The term “patient” means a person with re- 
Spect to whom there has been filed with the clerk of 
any court a statement in writing setting forth facts 
tending to show that such person is a sexual psycho- 
path. 

(4) The term “criminal proceeding” means a pro- 
ceeding in any court against a person for a criminal 
offense, and includes all stages of such a proceeding 
from (A) the time the person is indicted, charged by 
an information, or charged with an offense in the juve- 
nile court of the District of Columbia, to (B) the 
entry of judgment, or, if the person is granted pro- 
bation, the completion of the period of probation. 


Title 22, District of Columbia Code, Section 3504, pro- 
vides: 


Filing of statement. 


(a) Whenever it shall appear to the United States 
attorney for the District of Columbia that any per- 
son within the District of Columbia, other than a 
defendant in a criminal proceeding, is a sexual psy- 
chopath, such attorney may file with the clerk of 
the United States District Court for the District of 
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Columbia a statement in writing setting forth the 
facts tending to show that such a person is a sexual 
psychopath, 

(b) Whenever it shall appear to the United States 
attorney for the District of Columbia that any de 
fendant in any criminal proceeding prosecuted by 
such attorney or any of his assistants is a sexual 
psychopath, such attorney may file with the clerk of 
the court in which such proceeding is pending a 
statement in writing setting forth the facts tending 
to show that such defendant is a sexual psychopath. 

(c) Whenever it shall appear to any court that 
any defendant in any criminal proceeding pending in 
such court is a sexual psychopath, the court may, if 
it deems such procedure advisable, direct the officer 
prosecuting the defendant to file with the clerk of 
such court a statement in writing setting forth the 
facts tending to show that such defendant is a sexual 
psychopath, 

(d) Any statement filed in a criminal proceeding 
pursuant to subsection (b) or (c) may be filed only 
(1) before trial, (2) after conviction or plea of 
guilty but before sentencing, or (8) after conviction 
or plea of guilty but before the completion of proba- 
tion. 

(e) This section shall not apply to an individual 
in a criminal proceeding who is charged with rape 
or assault with intent to rape. 


Title 22, District of Columbia Code, Section 3505, pro- 
vides: 


Right to counsel. 


A patient shall have the right to have the assist- 
ance of counse] at every stage of the proceeding un- 
der sections 22-3503 to 22-8511. Before the court ap- 
points psychiatrists pursuant to section 22-3506 it 
shall advise the patient of his right to counsel and 
shall assign counsel to represent him unless the 
patient is able to obtain counsel or elects to proceed 
without counsel. 
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Title 22, District of Columbia Code, Section 3506, pro- 
vides: 


Examination by psychiatrists. 


(a2) When a statement has been filed with the 
clerk of any court pursuant to section 22-3504, such 
court shall appoint two qualified psychiatrists to 
make a personal examination of the patient. The 
patient shall be required to answer questions asked 
by the psychiatrists under penalty of contempt of 
court. Each psychiatrist shall file a written report 
of the examination, which shall include a statement 
of his conclusion as to whether the patient is a sexual 
psychopath. 

(b) The counsel for the patient shall have the 
right to inspect the reports of the examination of 
the patient. No such report and no evidence result- 
ing from the personal examination of the patient 
shall be admissible against him in any judicial pro- 
ceeding except a proceeding under sections 22-3503 
to 22-3511 to determine whether the patient is a 
sexual psychopath, 


Title 22, District of Columbia Code, Section 3507, pro- 
vides: 


When hearing is required. 


If in their reports filed pursuant to section 22- 
3506, both psychiatrists state that the patient is a 
sexual psychopath, or if both state that they are un- 
able to reach any conclusion by reason of the partial 
or complete refusal of the patient to submit to thor- 
ough examination, or if one states that the patient is 
a sexual psychopath and the other states that he is 
unable to reach any conclusion by reason of the par- 
tial or complete refusal of the patient to submit 
to thorough examination, then the court shall con- 
duct a hearing in the manner provided in section 22- 
8508 to determine whether the patient is a sexual 
psychopath. If, on the basis of the reports filed, the 
court is not required to conduct such a hearing, the 
court shall enter an order dismissing the proceeding 
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under sections 22-3503 to 22-8511 to determine 
whether the patient is a sexual psychopath. 


Title 22, District of Columbia Code, Section 3508, pro- 
vides: 


Hearing—Commitment to Saint Elizabeths Hospital. 


Upon the evidence introduced at a hearing held for 
that purpose, the court shall determine whether or 
not the patient is a sexual psychopath. Such hearing 
shall be conducted without a jury unless, before such 
hearing and within fifteen days after the date on 
which the second report is filed pursuant to section 
22-3506, a jury is demanded by the patient or by the 
officer filing the statement. The rules of evidence 
applicable in judicial proceedings in the court shall 
be applicable to hearings pursuant to this section; 
but, notwithstanding any such rule, evidence of con- 
viction of any number of crimes the commission of 
which tends to show that the patient is a sexual 
psychopath and of the punishment inflicted therefor 


shall be admissible at any such hearing. The patient 
shall be entitled to an appeal as in other cases. If 
the patient is determined to be a sexual psychopath, 
the court shall commit him to Saint Elizabeths Hos- 
pital to be confined there until released in accord- 
ance with section 3509. 


Title 22, District of Columbia Code, Section 3509, pro- 
vides: 


Parole—Discharge. 


Any person committed under sections 22-3503 to 
22-3511 may be released from confinement when the 
Superintendent of Saint Elizabeths Hospital finds 
that he has sufficiently recovered so as to not be 
dangerous to other persons, provided if the person 
to be released be one charged with crime or under- 
going sentence therefor, the Superintendent of the 
hospital shall give notice thereof to the judge of the 
criminal court and deliver him to the court in obedi- 
ence to proper precept. 
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Title 22, District of Columbia Code, Section 3510, pro- 
vides: 


Stay of criminal proceedings. 


Any statement filed in a criminal proceeding pur- 
suant to subsection (b) or (c) of section 22-3504 
shall stay such criminal proceeding until whichever 
of the following first occurs: 


(1) The proceeding under sections 22-3503 
to 22-3511 to determine whether the patient is 
a sexual psychopath is dismissed pursuant to 
section 22-3507 or withdrawn: 

(2) It is determined pursuant to section 22- 
8508 that the patient is not a sexual psycho- 
path; or 

(8) The patient is discharged from Saint 
Elizabeths Hospital pursuant to section 22-3509. 


Title 22, District of Columbia Code, Section 3511, pro- 
vides: 
Criminal law unchanged. 


Nothing in sections 22-3503 to 22-3511 shall alter 
in any respect the tests of mental capacity applied 
in criminal prosecutions under the laws of the Dis- 
trict of Columbia. 
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